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Watch 

The National Constitution Center’s video lessons on the First Amendment offer a nice introduction to Free Speech topics! 

• First Amendment Speech: Parts I & II  
(https://constitutioncenter.org/ic-2019/big-question/first-amendment-speech)  

• Supreme Court Spotlight: Tinker v. Des Moines  
(https://constitutioncenter.org/learn/hall-pass/supreme-court-spotlight-tinker-v-des-moines)  

• Living News Discussion Starter Video  
(https://constitutioncenter.org/learn/hall-pass/living-news-freedom-of-expression) 

Listen 

On the Center’s podcasts, President and CEO Jeffrey Rosen brings together leading experts to discuss current 

constitutional topics! Episodes on First Amendment Speech include:  

• When does Twitter blocking violate the First Amendment? (https://constitutioncenter.org/interactive-
constitution/podcast/when-does-twitter-blocking-violate-the-first-amendment)  

• Artist and activist Simon Tam and his band The Slants tell their story and perform some of their music  
(https://constitutioncenter.org/interactive-constitution/podcast/1ausa-bonus-simon-tam-and-the-slants) 

• Campus Free Speech and Academic Freedom  
(https://constitutioncenter.org/interactive-constitution/podcast/campus-free-speech-and-academic-freedom) 

• Check out the full library of episodes on the First Amendment here: https://constitutioncenter.org/interactive-
constitution/media-library-
all?csrf_token=fd0d9340d3c547d3e84041afe2ff9df0bf28440f&offset=0&keyword=&article=&amendment=14909
&channel%5B%5D=podcast 

Read 

Interactive Constitution 

Explore the Free Speech essays on our Interactive Constitution  

https://constitutioncenter.org/interactive-constitution/interpretation/amendment-i/interps/266  
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First Amendment: Speech Educational Resources (Continued)  

Constitution Daily 

The Center’s blog is the place to turn to for informative nonpartisan articles on historic and contemporary constitutional 

issues. Some great posts on Free Speech include: 

• On this day, the Supreme Court speaks on the First Amendment 
(https://constitutioncenter.org/interactive-constitution/blog/on-this-day-the-supreme-court-speaks-on-the-first-
amendment) 

• Looking back: George Carlin and the Supreme Court 
(https://constitutioncenter.org/interactive-constitution/blog/george-carlin-and-the-supreme-court-36-years-
later) 

• When the Supreme Court ruled to allow American flag burning 
https://constitutioncenter.org/interactive-constitution/blog/when-the-supreme-court-ruled-to-allow-american-
flag-burning 

• Check out the full library of blog posts on the First Amendment here: https://constitutioncenter.org/interactive-
constitution/media-library-
all?csrf_token=fd0d9340d3c547d3e84041afe2ff9df0bf28440f&offset=0&keyword=&article=&amendment=1490
9&channel%5B%5D=blog 

Engage 

Remote Learning from the National Constitution Center (NCC) 

The Exchange Program connects middle and high school students virtually to practice civil dialogue skills, apply 
critical thinking and active listening, and learn how the Constitution impacts their lives.  

Students, teachers, and parents can join a constitutional conversation from anywhere in the United States with a publicly-

available Zoom. Zoom sessions can be accessed from home computer, laptop, or phone. Find out more here: 

https://constitutioncenter.org/interactive-constitution/classroom-exchanges/online-civic-learning-opportunities 
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First Amendment: Speech 

Scholar Exchange: Run of Show  

 

Welcome and Goals (5 Minutes-Education) 

• Moderator to Welcome, Introduce and Set Goals for the Exchange 
 

Reading of the Amendment (5 Minutes)  

• Scholar reads the amendment with accommodating visuals  

 

Discussion Prompt (5 minutes)  

Hypothetical Poll Questions (Answer Yes, No, or Maybe) 

• A person burns an American flag in protest of government policies  

• A person creates a website asking people to support an anti-war agenda  

• A person writes and publishes an essay about the superiority of his or her race.  

• A public-school student criticizes the principal and teachers on social media.  

Supreme Court Cases 

• Texas v. Johnson Case: https://www.oyez.org/cases/1988/88-155  

• Morse v. Frederick Case: https://www.oyez.org/cases/2006/06-278  

• Bethel School District No. 403 v. Fraser Case: https://www.oyez.org/cases/1985/84-1667  

Let’s Begin with a constitutional question: 

• When can the government limit speech—and when can’t it?   
 

In order to answer that question, let’s go back to the beginning… 

Mini Lecture 1: Founding Story of the Amendment or Clause (10 minutes) 

SCHOLAR: Historical origins of the Free Speech provision of the First Amendment 

• Founding stories 1-2 
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To understand this crucial Constitutional story, let's go back to 1798.  

• Alien and Sedition Acts of 1798 
• Virginia and Kentucky Resolutions  
• Espionage Act of 1917, including Eugene V. Debs 

 

MODERATOR: Discussion Questions 

• Why does the First Amendment of the U.S. Constitution protect Freedom of Speech?  

SCHOLAR: Wraps up the idea briefly. Then bridges the idea of founding ideas and has that always been the case with this 

question. 

• Can a public school require students to recite the Pledge of Allegiance? (West Virginia Board of Education v. 
Barnette, 319 U.S. 624 (1943)) https://www.oyez.org/cases/1940-1955/319us624  

MODERATOR:  Back to our Freedom of Speech story.  ___[SCHOLAR]___, can you walk us through how interpretation of 

the Free Speech Clause of the First Amendment changed over time?  

Mini Lecture 2: Modern Interpretations and Cases (10 minutes) 

• Schenck v. United States Case https://www.oyez.org/cases/1900-1940/249us47  

Holmes in Schenck v. United States:  

"The most stringent protection of free speech would not protect a man in falsely shouting fire in a theatre and causing 

a panic. ... The question in every case is whether the words used are used in such circumstances and are of such a 

nature as to create a clear and present danger that they will bring about the substantive evils that Congress has a right 

to prevent. It is a question of proximity and degree." 

• Abrams v. United States Case https://www.oyez.org/cases/1900-1940/250us616  

Holmes in Abrams v. United States: 

"To allow opposition by speech seems to indicate that you think the speech impotent, as when a man says that he has 

squared the circle, or that you do not care wholeheartedly for the result, or that you doubt either your power or your 

premises. But when men have realized that time has upset many fighting faiths, they may come to believe even more 

than they believe the very foundations of their own conduct that the ultimate good desired is better reached by free 

trade in ideas -- that the best test of truth is the power of the thought to get itself accepted in the competition of the 

market, and that truth is the only ground upon which their wishes safely can be carried out. That, at any rate, is the 

theory of our Constitution. It is an experiment, as all life is an experiment." 
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• Whitney v. California Case https://www.oyez.org/cases/1900-1940/274us357  
• Brandeis Concurrence, Whitney v. California  https://www.law.cornell.edu/supremecourt/text/274/357  

Brandeis in Whitney concurrence: 

"Fear of serious injury cannot alone justify suppression of free speech and assembly. Men feared witches and burnt 

women. It is the function of speech to free men from the bondage of irrational fears. To justify suppression of free 

speech, there must be reasonable ground to fear that serious evil will result if free speech is practiced. There must be 

reasonable ground to believe that the danger apprehended is imminent. There must be reasonable ground to believe 

that the evil to be prevented is a serious one......But even advocacy of violation, however reprehensible morally, is not a 

justification for denying free speech where the advocacy falls short of incitement and there is nothing to indicate that 

the advocacy would be immediately acted on. The wide difference between advocacy and incitement, between 

preparation and attempt, between assembling and conspiracy, must be borne in mind. In order to support a finding of 

clear and present danger, it must be shown either that immediate serious violence was to be expected or was 

advocated, or that the past conduct furnished reason to believe that such advocacy was then contemplated." 

 

"Those who won our independence believed that the final end of the State was to make men free to develop their 

faculties, and that, in its government, the deliberative forces should prevail over the arbitrary. They valued liberty both 

as an end, and as a means. They believed liberty to be the secret of happiness, and courage to be the secret of liberty. 

They believed that freedom to think as you will and to speak as you think are means indispensable to the discovery and 

spread of political truth; that, without free speech and assembly, discussion would be futile; that, with them, discussion 

affords ordinarily adequate protection against the dissemination of noxious doctrine; that the greatest menace to 

freedom is an inert people; that public discussion is a political duty, and that this should be a fundamental principle of 

the American government.....Believing in the power of reason as applied through public discussion, they eschewed 

silence coerced by law -- the argument of force in its worst form. Recognizing the occasional tyrannies of governing 

majorities, they amended the Constitution so that free speech and assembly should be guaranteed." 

 

"Those who won our independence by revolution were not cowards. They did not fear political change. They did not 

exalt order at the cost of liberty. To courageous, self-reliant men, with confidence in the power of free and fearless 

reasoning applied through the processes of popular government, no danger flowing from speech can be deemed clear 

and present unless the incidence of the evil apprehended is so imminent that it may befall before there is opportunity 

for full discussion. If there be time to expose through discussion the falsehood and fallacies, to avert the evil by the 

processes of education, the remedy to be applied is more speech, not enforced silence. Only an emergency can justify 

repression. Such must be the rule if authority is to be reconciled with freedom. Such, in my opinion, is the command of 

the Constitution. It is therefore always open to Americans to challenge a law abridging free speech and assembly by 

showing that there was no emergency justifying it." 
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Final Discussion Question from Matters of Discussion (5 minutes) 

MODERATOR: 

• Can a public school prevent students from wearing shirts displaying the Confederate flag? (Melton v. Young, 465 

F.2d 1332 (6th Cir. 1972))  https://www.mtsu.edu/first-amendment/article/229/melton-v-young-6th-cir  

• Poll for the audience at this time 

MODERATOR:  Shares results with scholar 

SCHOLAR: [Updates students on Melton v. Young Case and its lower court ruling, adds how the ruling is just lower courts 

and why that matters] 

 

Wrap up with review of key concept goal reviewed 

MODERATOR: I bring us back to the beginning and want to wrap up with the first question we started with… When can the 

government limit speech—and when can’t it?   

SCHOLAR: The government cannot limit speech unless it is intended to and likely to cause imitate violence (make sure you 
explain what that means!) And that's why Brandeis said, "As long as there's enough time for deliberation then the best 
response to bad words is good words, to hate speech is counter speech." And that's where he comes up with this 
extraordinary principle that as long as there's time enough for deliberation, then speech can only be banned if it's 
intended to and likely to cause imminent violence.  

Questions?  

Email ksautner@constitutioncenter.org 

• Why doesn't my school follow Endrew F. v. Douglas County School District RE-1 case 
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